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Development Of Model Legislation And Legislative  
Reports On All Major Subject Matter Areas Affecting 

Developmentally Disabled Children And Adults 

The Developmentally Disabled Assistance and 
Bill of Rights Act of 1975 (P.L. 94-103) establishes 
an ambitious and new national priority for further-
ance of services to, rights of, and protections for 
our developmentally disabled population. Its pro-
visions for comprehensive planning, federal finan-
cial aid, fostering of training and improved service 
techniques, program coordination and evaluation 
and, perhaps most significant, protection of the 
rights of developmentally disabled persons will re-
quire significant new initiatives in state legislation 
and implementing regulations if the ultimate goals 
of th is  pioneering effort are to be realized and, in-
deed, if states are to fu l l y  establish their com-
pliance with the requirements for continued partic -
ipation in the P.L. 94-103 programs. 

At the same time national leadership in this f ield, 
as exemplified by the 1976 "Century of Decision" 
Report of the President's Committee on Mental 
Retardation, 1 and the evolving positions of na-
tional "consumer," citizen action and professional 
associations, has shown an increased apprecia-
tion of the need for careful and constructive law 
reform as a precondition for achievement of the 
goals of "normalization," "least restrictive service 
settings," maximization of habilitation services, 
and restoration of citizenship and legal rights. 
These rights are not only incorporated in P.L. 
94-103 but are rapidly establishing themselves as 
the accepted "reform wisdom" in our approach to 
assisting developmentally disabled persons. In ad-
dition, an explosion in court l i t igation on behalf of 
develop mentally disabled and mentally ill persons2 

has produced a number of c o n s t i t u t i o n a l l y  
mandated principles (e.g... right to habilitation, 
right to be free of harm, right to public education, 
right to vote, right to anti-discriminatory zoning 
laws, right to due process and legal representation 
in decisions to institutionalize) that l i teral ly beg for 
statutory articulation and " f ine tuning" if they are 
to be assured ful l  and uniform implementation and 
achieve a level of comprehensiveness and clarity 
often not attainable through a succession of liti -
gated cases focused on specific factual situations 
or settings. Yet, it appears that very l i t t le national 
guidance exists for the enormous mission of state 
legislative improvement that lies ahead. 

The American Bar Association's Commission on 
the Mentally Disabled has init iated the Devel-
opmental Disabilities State Legislative Project with 
the objectives of safeguarding the right s of develop 
mentally disabled citizens and assuring them 
equal access to quality services, consistent with 
the philosophy and program of P.L. 94-103 and 
other pertinent federal enactments through the 
identification, development, and dissemination of 

model state legislation and reports that review 
existing state legislation in this area. This project, 
funded by a three year grant from the United 
State's Department of Health, Education and Wel-
fare's Developmental Disabilities Office, is advised 
by a sixteen member Board representing eleven 
national organizations: American Association on 
Mental Deficiency, James D. Clements, M.D.; 
American Bar Association Commission on the 
Mentally Disabled, Gunnar Dybwad, Ph.D.; Ameri-
can Bar Association Family Law Section,  Dennis 
Haggerty, Esq.; American Bar Association Young 
Lawyers Section, Bruce D. Sales, J.D., Ph.D.; 
American Psychological Association, Serena Stier, 
Ph.D.; Council for Exceptional Children, Alan Abe-
son, Ed.D.; Epilepsy Foundation of America, Ann 
Britton, Esq.; Mental Health Law Project, Paul R. 
Friedman, Esq.; National Association for Retarded 
Citizens, Brian McCann, Ph.D.; National Center for 
Law and the Handicapped, Lawrence A. Kane, Jr., 
Esq.; President's Committee on Mental Retarda-
tion, Delores Norley -van Dyk, M.P.A.; National So-
ciety for Autistic Children, Sheridan Neimark, Esq.; 
United Cerebral Palsy Associations, David Deitz, 
Esq.; and Members -at -Large, Thomas Conlan. Esq. 
and Michael Kindred, Esq. The project is directed 
by Bruce Dennis Sales, J.D., Ph.D., a professor of 
psychology and law at the U n i v e r s i t y  of 
Nebraska-Lincoln.  

Models and reports wi l l  be directed to all con-
cerned with legislative reform on behalf of develop 
mentally  disabled persons: program officials, 
service deliverers, citizen advocacy groups, pro-
fessional associations, national, state and local lay 
groups, c iv ic  organizations, bar committees, legis-
lative committees, law reform and publ ic interest 
law offices, state and local "decision makers, and 
perhaps most importantly, the State Planning 
Councils" established under P.L. 94-103. 

It is hoped that the products of this project: (a) 
wi l l  help assure that any legislation advanced is 
well conceived and can draw on the best thinking, 
most advanced concepts, and outstanding work 
products from other states; (b) w i l l save consider-
able time and money for individual states who 
would otherwise have to duplicate efforts to as -
sure that their own formulations were sound; and 
(c) will assure that states have before them all op-
tions available in their effort to determine the 
direction that is optimal and best f i t s  local condi-
tions. 

In a very real sense, a test of the project and 
measure of its results and benefits wi l l  be the 
number of "have not" states that become "have" 
states in important legislative areas. No enact-
ment, of course, will be or can hope to be solely  



(or even primarily) attributable to the project. 
Legislative success is a matter of local responsibil-
ity and commitment and depends on a great deal 
more than the availability of sound models and 
guidance in the drafting of legislation. Neverthe-
less, it is hoped that this project will  substantially 
aid each state in their local efforts. 

As noted above, the project will cover all major 
subject matter areas relevant to developmental 
disabilit ies  law. These include such things as ad-
vocacy, guardianship, zoning, special education, 
personal and civil rights, standards for habilitation 
and care, criminal justice issues, and architectural 
barriers. The model laws will contain a long form 
version with commentary on each section of the 
act and alternative versions to particular sections 
where these options may be appropriate to a par-
ticular state's needs. In addition, a short form ver-
sion is provided for many of these model laws. 

The reviews of existing state legislation for each 
topic are intended to aid the reader in understand-
ing what currently exists legislatively in this area 
and the issues  that are addressed within each of 

these state statutes. In some cases, a 50 state re-
view is not reported on although all 50 states were 
reviewed in making the analysis. The reason for 
this procedure is that many states have identical 
or nearly identical provisions, and knowing this 
fact, would not help the reader in understanding 
the alternative approaches in different states. Fi -
nally, it should be noted that the reports are not 
meant to be detailed but rather highlight the im-
portant provisions in presently enacted legislation. 
This format should be maximally useful to the 
reader interested in comparing alternative ap-
proaches while, at the same time, providing a val-
uable resource for further research in the relevant 
legislation. 

The model laws and state legislative reports will 
be issued serially as they are produced. It is hoped 
that this series will accomplish its goals and help 
states achieve their needed reforms. We welcome 
comments on the model laws and legislative re-
ports as you receive them. Submit comments to 
the Developmental Disabilities State Legislative 
Project, American Bar Association, 1800 M Street, 
N.W., Washington, D.C. 20036. 

Judge Joseph Schneider 
Vice-Chairman, 
ABA Commission on the 

Mentally Disabled 
and 
Chairman, Developmental 
Disabilities  

State Legislative Project 
Advisory Board 

FOOTNOTES 

1 President's Committee on Mental Retardation. Mental Retar  
dation:   Century   of   Decision   58-67,   133-46(1976)   and   The 
Mentally Retarded Citizen and the Law (Kindred et al., eds. 
1976). See also A. Stone, Mental Health and the Law: A System 
in Transition 119-44 (1975). 

2 For a  perspective on  the volume and  variety of currently  
active litigation in this field, see Friedman and Beck. Mental  
Retardation and the Law - A Report of Current Court Cases, 

prepared for the Presidents Committee on Mental Retardation 
and DHEW Assistant Secretary for Human Development (inter-
mittent publication series — 1974-1976) 
3 See, e.g.. Education of All Handicapped Children Act of 1975. 
Pub. L. No. 94-142, 20 U.S.C. §401 (Supp. V 1975) (major federal 
support of public education); Rehabilitation Act of 1973, §§503. 
504, 20 US.C §§794-992 (Supp. V 1975) (prohibiting  discrimi -
nation against handicapped persons in federally supported 
programs). 
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INTRODUCTION 

Normalization 
Important progress has been achieved in recent 

years toward providing humane habilitative pro-
gramming for develop mentally disabled persons. 
This goal requires that these individuals not be 
warehoused in large, traditional institutions but 
rather be afforded the opportunity to live in 
community-based residential settings. This ap-
proach is called "normalization" — the principle 
of providing the "patterns of life and conditions of 
everyday living which are as close as possible to 
the regular circumstances and ways of life of soci-
ety."1 According to the principle, disabled per-
sons, if unable to live with their families, should 
reside in homes of normal size, located in normal 
neighborhoods that provide opportunities for 
normal societal integration and interaction.2 Such 
community living permits develop mentally dis-
abled persons to reach their human potential and 
to become contributing, productive members of 
society. It also enables them to participate in 
generic services, to receive training for employ-
ment, to be employed, and in many cases to be-
come part of the taxpaying public rather than an 
enormous strain on the public treasury.3 

The progress of recent years towards "normal-
ization" has been the result of efforts on many 
fronts.4 Developmental disability experts have in-
creasingly advocated community-based care and 
habilitation. Equally important steps have been 
achieved through: (1) judicial decrees requiring 
that placement in less restrictive settings than in-
stitutionalization be considered prior to commit-
ment;5 (2) recent Federal legislation calling for in-
creased    community    habilitation    of    devel- 

opmentally disabled persons;6 and (3) state legis-
lative enactments providing for humane care for 
these persons.7 

Notwithstanding the weight of professional, ju-
dicial, and legislative authority favoring 
community-based treatment, insufficient numbers 
of community homes8 are currently available to 
serve develop mentally disabled persons who are 
not in need of institutionalization. Although this 
lack of residential facilities is attributable to many 
causes, a very significant factor has been local 
zoning regulations which effectively exclude or re-
strict community homes from residential areas. 

Zoning in General 

Zoning is a type of land use control deriving 
from public legislative bodies and is most often 
implemented at the local level. It is the most im-
portant and prevalent land use control in the 
United States and serves the function of regulating 
land uses by separating commercial and industrial 
districts from residential districts of the commu-
nity. The establishment of industry or places of 
business is normally prohibited in districts desig-
nated as residential.9 

Types of Ordinances 
Restricting Community Homes 

The activities of local communities in the last 
few years demonstrate beyond question that 
many, for whatever reasons, will do whatever they 
can by means of exclusionary zoning laws and 
practices to frustrate efforts to establish commu- 

 1 B. Nirje, "The Normalization Principle," in Changing Patterns 
in Residential Services for the Mentally Retarded 231 (R. Kugel 
& A. Shearer eds. 1976). 
2 Id. at 232. 
3 See generally M. Kindred, Written Testimony submitted to 
Ohio General Assembly in support of Substitute Senate Bill 71 
(June 15, 1977), and J. Chandler and S. Ross, Jr., "Zoning Re 
strictions and the Right to Live in the Community," in The 
Mentally Retarded Citizen and the Law 313 (M. Kindred ed. 
1976). 
4 See generally ABA Commission on the Mentally Disabled, 
"Community-Based Mental Health Treatment: Impact of Zoning 
Development," Clearinghouse Rev. 356 (Aug. 1977). 
5 E.g., Wyatt v. Stickney, 344 F.Supp. 373 (M.D. Ala. 1972), aff'd 
sub nom.  Wyatt v. Aderholt,  503 F.2d  1305 (5th  Cir.  1974); 
Suzuki v. Quisenberry, 411 F.Supp. 1113 (D. Hawaii 1976). 

6 E.g., Developmentally Disabled Assistance and Bill of Rights  
Act, 42 U.S.C. §§6001-6081 (Supp. V 1975). 
7 E.g., COLO. REV. STAT. §§27-10.5-101 to 123 (Supp. 1976); 
FLA. STAT. ANN. §393.13 (West Supp. 1978); NEB. REV. STAT. 
§§83-1, 141 (Reissue 1976); OHIO REV. CODE ANN. §§5123.67 
to .99 (Page Supp. 1977). 
8 A variety of terms, such as "group homes," "foster homes," 
and   "community   residences"   have  been   used  to  describe 
community-based residential facilities serving develop mentally 
disabled   persons.   For  purposes  of  this  commentary,   the 
generic term "community homes" has been used. The Act uses 
the term "family home" to define a particular type of commu 
nity home covered by the Act. See the Model Act, Section 3, 
Definitions, infra at 
9 N. Williams, 1 American Land Planning Law, ch. 16, at 327-43 
(1974) [hereinafter cited as N. Williams], 



nity homes.10 Some localities specifically exclude 
such homes from single-family residential districts 
which are the neighborhoods most desirable for 
community homes.11 More frequently a political 
subdivision excludes these homes through its def-
inition of "family." The most restrictive type of def-
inition is similar to the one found in Village of 
Belle Terre v. Boraas12 in which the village defined 
"family" by limiting the persons authorized to live 
on the premises to those who were related by 
blood, marriage, or adoption, with no more than a 
specified number of unrelated persons.13 These 
local devices usually result in a political subdivi-
sion having no community homes.14 

Elsewhere, political subdivisions designate 
community homes as a "conditionally permitted 
use"15 in some residential areas, or as a business 

10 Planning bodies in several political subdivisions have been 
sufficiently concerned about property values to conduct re 
search on the question of the effect of community facilities on 
property values in residential neighborhoods. In none of these 
studies were the researchers able to verify any significant im 
pact of such facilities upon property values. See generally The 
Social Impact of Group Homes: A Study of Small Residential 
Service Programs in First Residential Areas, prepared for the 
Green Bay, Wis. Plan Commission, prepared by Eric Knowles  
and  Ronald K.  Baba (June 1973); The Influence of Halfway 
Houses and Foster Care Facilities Upon Property Values, or 
City of Lansing, Mich., Planning Dept. (Oct. 1976); The Effect of 
Siting  Group  Homes on  the  Surrounding  Environs,   (White 
Plains, N.Y.) by Stuart Breslow (Nov. 1976); Michael Dear, "Im 
pact of Mental   Health   Facilities on   Property Values,"   13(2) 
Community Mental Health Journal 150 (1977). 
11 R. Hopperton, Zoning for Community Homes: A Handbook  
for Local Legislative Change, 3 (Ohio State University Law Re 
form Project 1975). 
12 416 U.S. 1 (1974). 
13 See supra note 11. Comment, "Exclusionary Zoning and its  
Effect on Group Homes in Areas Zoned for Single Family Dwell 
ings," 24 Kan. L. Rev. 677, 683 (1976). 
14 In some areas apartment buildings and duplex homes are 
increasingly being utilized in the placement of develop mentally 
disabled persons. One reason for this development is that the 
use of multiple family dwelling  units  by small  numbers of 
develop mentally  disabled   persons   living   independently   can 
many times avoid zoning obstacles that face community homes  
located in free-standing single-family dwelling units because 
local definitions of "family" permit only up to three, four, or 
five unrelated persons to live together. A second reason may be 
that apartments and duplexes are a dominant form of housing 
in a given area and therefore provide a ready source for com 
munity living opportunities regardless of local zoning laws. No 
value judgment is offered on the question of the use of free 
standing single-family homes versus apartments or duplexes. It 
should be said, nevertheless, that (1) a "family home" is de 
fined for purposes of this Act as requiring "supervision in a 
family environment . . .," and (2) apartments are usually used 
for develop mentally disabled persons capable of independent 
living without supervision in a family environment. In this latter 
case, as already indicated, zoning  restrictions are a signifi 
cantly lesser problem, and for this reason such apartment and 
duplex living arrangements are not treated in this Act. 
15 A "conditionally permitted use" is a land use authorized in a 
particular zoning district only if certain requirements or stan 
dards are met and only after approval is given by the local zon 
ing appeals board or other public body. The terms "conditional 
use," "special use," "special use permit," and "special excep 
tion" are other terms often used by political subdivisions to 
designate a "conditionally permitted use." "Conditionally per 
mitted uses" are sometimes confused with "variances" which 
are granted normally only to relieve a particular hardship aris 
ing from application of a zoning ordinance. Finally, a "permit- 

use or as a boarding house thus limiting them to 
commercial zones,16 or, finally, as a use allowed 
only in areas where hospitals and nursing homes 
are permitted.17 These types of restrictions fre-
quently result in the creation of ghettos of com-
munity homes, particularly in larger center cities. 
Such a concentration occurs because the only dis-
tricts open to community homes are transitional 
and politically weak residential neighborhoods or 
business or institutional zones. This ghettoizing 
leads to the creation of a new form of in-
stitutionalization — large numbers of community 
homes in certain areas of a city so that the homes 
become the dominant feature of a residential 
neighborhood.18 These concentrations change the 
character of neighborhoods and undercut the very 
purposes behind "normalization." Further, they 
provoke justified, negative reactions on the part of 
neighborhoods where the community homes are 
impacted, and strengthen the resolve of other 
communities to avoid admitting community homes 
for fear that such concentrations will occur in their 
communities.19 

Local Discretion and Exclusionary Zoning: 
The Remedy — State Legislation 

As long as each political subdivision retains 
broad discretion to admit or exclude community 
homes, there is little incentive for admitting them. 
On the contrary, there is strong incentive for polit-
ical subdivisions to exclude or restrict such homes 
because, under present circumstances, if one 
community acts in a progressive, constructive 
manner to permit community homes, there is a 
high probability that it will become a magnet for 
large numbers of homes. This occurs because 
operators have nowhere else to establish much 
needed residences. Once this rush to one city oc-
curs and officials in other political subdivisions 
perceive the phenomenon, their conviction to ex-
clude community homes is reinforced. 

One thing then has become abundantly clear: 
local decision-making on the location of commu-
nity homes allows for and potentially encourages 
exclusionary and undesirable results. If the com-
munity homes concept is to succeed, it must do so 
across an entire state as a result of state legisla-
tion that is not subject to the veto of political sub- 

ted use" is to be contrasted with a "conditionally permitted 
use." The former is a use by right specifically authorized in a 
particular zoning district. See M. Meshenberg, The Language 
of Zoning (American Society of Planning Officials, Planning 
Advisory Service Report No. 322, Nov. 1976). 
16 See J. A. Chandler and S. Ross, Jr., "Zoning Restriction and 
the Right to Live in the Community," in The Mentally Retarded 
Citizen and the Law 313 (M. Kindred ed. 1976). 
17 Id. at 314. 
18 See "Crackdown Planned on Homes for Mentally III," Day 
ton Journal Herald. (Dayton, Ohio) April 13, 1978, at 9. 
19 Id. 



divisions.20 Uniform state requirements, supersed-
ing parochial, local legislative and administrative 
actions will open up desirable neighborhoods for 
placement of community homes on an equitable 
basis and will remove principal reasons (e.g., 
overconcentration of such homes in one area) for 
excluding such homes.21 

Significantly, state legislation limiting 
ing authority is not unprecedented. In fact 
states have already enacted such statute 
of these states recognized that zoning re 
which exclude or restrict community 
home state problem, not a local one, that 
must be dressed at the state level.23 

REVIEW OF RECENT STATE LEGISLATION 

As indicated in the previous section, state legis-
lation limiting local discretion to exclude commu-
nity homes is not novel. Sixteen states have 
enacted statutes mandating in various ways and to 
various degrees the location of community homes 
in residential areas. These recent state enactments 
exhibit several common characteristics: each stat-
ute identifies, and most define, the type of com-
munity home treated; each designates the type of 
population served and all but one specify the 
number of residents permitted in community 
homes; each identifies the type of zone/s in which 
they will be permitted; most require state licensing 
of the homes; most indicate whether local zoning 

authorities can impose any additional cc 
not specified in the state law;24 and appro 
half list dispersal requirements. (See Chart 

General Approaches to Limiting Local 
Distance 

Rhode Island's brief zoning statute deal 
the residents of community homes (all 
must six or fewer) as a "family" and waives 
all lov-ing requirements pertaining to 
them. Tennessee establishes community 
home eight or fewer) as single family 
residences ing  purposes.25 Thus,   in   
both  of these 

 

20 The Ohio experience prior to passage of SB 71, legislation 
of the sort contemplated by this Act, is instructive. Major efforts 
aimed  at breaking  down zoning  barriers facing  community 
homes were undertaken by various reform groups at the local 
level in 1975 and 1976. The Ohio Association for Retarded Citi 
zens formed a special zoning subcommittee of its Legal and 
Governmental Affairs Committee. The Ohio Developmental Dis  
abilities Planning and Advisory Council and the Law Reform 
Project at the Ohio State University, College of Law, jointly  
undertook the development, publication, and distribution of  
zoning handbooks aimed at local legislative change. See R. 
Hopperton, Zoning for Community Homes: A Handbook for  
Local Legislative Change, and Zoning for Community Homes: A 
Handbook for Municipal Officials, (Ohio State University Law  
Reform Project 1976). In addition, various ad hoc zoning com 
mittees were established in communities around the state. At 
the time these efforts were undertaken, approximately six Ohio 
political subdivisions permitted community homes for devel- 
qpmentally disabled persons in some manner (usually condi 
tionally). After approximately one year of intensive efforts, only 
five more communities had reformed their  zoning regulations 
to permit community homes (again, usually on a conditional 
basis). Thus, notwithstanding a major investment of time and 
resources only eleven of Ohio's over 930 municipal corpora 
tions  specifically  allowed   community   homes  for  devel- 
opmentally disabled persons. In numerous communities in the 
state, reform efforts were met by flat rejection or interminable 
delays. One community tightened its zoning ordinance to close 
a possible loophole that could have permitted a community 
home. Increasingly, the response given by cities for not reform 
ing their local zoning regulations was, "If we allow one com 
munity home, we will be deluged by others." It became obvious 
to concerned groups and individuals in Ohio that no amount of  
time or effort would result in any significant number of Ohio's 
political subdivisions voluntarily admitting community homes. 
As a consequence, Ohio reform organizations led by the Ohio 
Association for Retarded Citizens and the Law Reform Project 
concluded that state-wide legislation constituted the only an 
swer to local zoning barriers. 

Substitute Senate Bill 71 was drafted, introduced, and 
passed overwhelmingly by the Ohio General Assembly (OHIO 
REV. CODE ANN. §5123.18 (Page Supp. 1977), effective Octo-
ber 31, 1977). For discussion see "Review of Recent State 
Legislation." 

21 See Chart on State Zoning Laws Regulating Community 
Facilities for Developmentally Disabled Persons [here in after  
cited as Chart], infra, at 

22 Id. 
23 Addi t iona l ly ,  s ta te  cour ts  have increas ing ly  p rov id ing  
act ive  and in formed jud ic ia l  rev iew of  loca l  leg is la t ion -  
ing  o r  exc lud ing  communi ty  homes.  These  cases ,  when  
d o w n  e x c l u s i o n a r y  r e g u l a t i o n s  a n d  p r a c t i c e s ,  a r e  v  
marized   in   the   recent   concurr ing    opinion   of   Mr  
Stevens in Moore v. East Cleveland, 431 U.S. 494 (1977 
Mr. Justice Stevens states  

I n  we l l - reasoned op in ions ,  the  cour ts  o f  
l inois, New York, New Jersey, Cali fornia, Conn< 
t i cu t ,  Wiscons in  and  o ther  ju r i sd ic t ions  have  p  
mi t ted  unre la ted  persons  to  occupy  s ing le  
fami l y  res idences  no tw i ths tand ing  an  o rd inance  
proh ib i t - ing,  e i ther  expressly or  impl ic i t ly ,  such 
occupancy  
T h e  s t a t e  d e c i s i o n s  h a v e  u p h e l d  z o n i n g  o n  
nances  wh ich  regu la ted  the  iden t i t y ,  as  
opposed  to  t he  number ,  o f  pe rsons  who  may  
compr i se  househo ld  on ly  to  the  ex ten t  tha t  the  
o rd inance  requ i re  such  househo lds  to  remain  
non- t rans ien t  s ing le-h o u s e k e e p i n g  u n i t s .  
[Foo tno tes  om i t t ed  Id. at 516-17, 519.  

Both Mr.  Just ice Stevens and Mr.  Just ice Powel l ,  wr i t ing 
cour t ,  i nd i ca te  the  leg i t imacy  o f  zon ing  regu la t i ons  
d i rec ted   spec i f i ca l l y   a t   t yp ica l   zon ing   p rob lems  
show adequa te   pa rk ing  and   ove rc rowd ing   o f  
phys i ca l  s t ree ts  Both ind icate,  however ,  that  those 
problems can be ad spec i f i ca l l y  and  no t  d i rec ted  toward  
res t r i c t i ng  ce r ta in  f rom l i v ing  in  a  s ing le -h o u s e k e e p i n g  
un i t .  Mr .  Jus t i ce  a l so  rev iews  s ta te  j ud i c ia l  op in ions  i n  
wh i ch  g roup  a r - rangements  and communi ty  homes have 
not received fa t rea tmen t .  See  a lso  C o m m e n t ,  supra  
note  13 ,  fo r  an  i  rev iew of  s ta te  case law regard ing 
commun i t y  homes .  

24 E.g. ,  archi tectural  design and s i te layout .  
25 As w i l l  be  seen  in  the  Mode l  Ac t ,  t he  approaches  
t a k e 
Rhode  Is land  and  Tennessee are   no t   recommended  
l i censure  o f  such homes is  needed to  insure  appropr ia te  
o f  c a r e  f o r  r e s i d e n t s .  M o r e o v e r ,  t h e  R h o d e  I s l a n d   
c rea tes   un jus t i f iab le    reverse   d isc r iminat ion    by   
e x e c .  
communi ty   homes  f rom  zon ing    requ i rements   (e .g . ,  
p a r k i n g  r e s t r i c t i o n s )  t h a t  a p p l y  t o  a l l  o t h e r  d w e l l i n g s  
zone.  The State of  Mary land appear s to have at tempted  
commun i ty  homes  ve ry  much  l i ke  Rhode  Is land .  The   
prov is ion   is   cont rad ic tory ,    however ,    ( "A l though  the  
group home is  exempt  f rom any local  zoning ru le  or  
regu la ted 
publ ic  group homes may not  be located in  any area when 
c r i t i ca l ly  proh ib i ted by the loca l  zoning law." )  and there  
ef fect  of  th is  provis ion has yet  to be determined.  



smaller community homes are treated as "permit-
ted uses"26 which means that the operator of a 
home can locate it as a matter of right, without 
having to meet any special local conditions or 
standards. Thus, local discretion regarding the 
zoning of these homes is removed. 

Like the above two states, Arizona, Minnesota, 
Ohio and Vermont also establish the smaller 
community homes (in Arizona, Minnesota and 
Vermont six or fewer; in Ohio eight or fewer) as 
"permitted uses" in all residential zones. In addi-
tion, these four states require state licensing of 
community homes. Therefore, these statutory pro-
visions create a most favorable setting for the es-
tablishment of smaller community homes because 
local discretion regarding these homes is removed 
and state licensing is required. Larger state-
licensed community homes in Arizona, Minnesota 
and Ohio, however, are treated as "conditionally 
permitted uses" and may be required to meet cer-
tain requirements or standards imposed by a polit-
ical subdivision. The Wisconsin approach is simi-
lar to Arizona, Minnesota, Ohio and Vermont ex-
cept that community homes in that state are sub-
jected to annual review by a political subdivision. 

The statutes of California,27 Colorado, Michigan, 

26 See supra note 15. 
27 The validity of the California statute (CALIF. WELF. AND 
INST. CODE §§5115-5116) was upheld in City of Los Angeles v. 
California Department of Health, No. 116571  (Cal. Super. Ct. 
October 24, 1975), 1 Mental Disability L. Rep. 26. 

In its complaint, filed March 5, 1975, the city [of 
Los Angeles sought, inter alia, an injunction pro-
hibiting the State Department of Health and other 
defendants from l icensing  community care 
facilities in areas where such facilities would vio-
late the Los Angeles Planning and Zoning Code. 

Los Angeles maintained that as a chartered city, 
it was not subject to State regulation or control 
with regard to municipal affairs, and that its regu-
lation of land-use through zoning requirements 
constituted "municipal affairs." Thus the city ar -
gued that it was entitled to exclude community 
care facilities from single family and certain other 
residential zones. In other words, the city con-
tended that it was exempt from the California Wel-
fare and Institutions Code (§§ 5115 and 5116), 
which requires that community care facilities serv-
ing six or fewer persons on a 24-hour non-medical 
basis be permitted in all residential zones, includ-
ing single family areas. 

The California Department of Health argued in 
its answer, filed April 17, 1975, that the sections of 
the State code pertaining to community care 
facilities "embody a subject of statewide concern 
and said provisions must prevail over local ordi-
nances which might otherwise be deemed appro-
priate municipal action." 

In granting the defendants' motion for summary 
judgment, the court declared that it was not 
necessary to decide the matter on constitutional 
grounds, since under the California code, "a state 
authorized, certified, or licensed family or group 
home serving six or fewer mentally disordered or 
otherwise handicapped persons [must] be consid-
ered a residential use of property" and such a use 
must be permitted in all residential zones in the 

and Montana28 declare that smaller state-licensed 
community homes for handicapped persons are 
residential uses for zoning purposes in all residen-
tial zones. Political subdivisions, however, may 
treat these state-licensed homes as "conditionally 
permitted uses" and require them to meet special 
requirements or standards. Thus, smaller state-
licensed community homes in these states receive 
essentially the same treatment as the larger state-
licensed community homes in Arizona, Minnesota 
and Ohio. This means that significant local control 
is retained by a political subdivision. 

The statute of South Carolina declares that 
community homes are to be construed as natural 
families for local zoning purposes, but then estab-
lishes a very unusual procedure that gives political 
subdivisions the right to object to the location of a 
community home. The state agency may then ap-
peal the political subdivision's objection to the 
State Budget and Control Board. If that Board 
does not decide the state agency appeal within a 
specified time, however, the objection of the polit-
ical subdivision controls and the establishment of 
the community home is prevented. 

In Virginia, a very general statute also allows 
significant local discretion, but does require that 
political subdivisions provide community homes in 
"appropriate residential zoning districts." The Vir-
ginia statute, however, does not define "appropri-
ate residential zoning districts," but it does in-
clude a strong policy statement encouraging and 
promoting community homes. Another general 
statute has been passed in New Jersey prohibiting 
political subdivisions from discriminating between 
children of normal single-family homes and chil-
dren living in community homes.29 Unfortunately 
discrimination is not defined, thus leaving its full 
strength undetermined. Finally, New Mexico's 
statute, though similar to those of California, Col-
orado, Michigan, and Montana, differs in one very 
important respect — New Mexico does not require 
political subdivisions to treat community homes as 
residential uses. Instead, such treatment is left to 
the discretion of the local community. 

city of Los Angeles. The court thus declared in-
valid and void those provisions of the Los Angeles 
Planning and Zoning Code prohibiting family and 
group homes in residential areas. 

1 Mental Disability L. Rep. 26-27 (1976). See infra, note 34. 
28 The Supreme Court of Montana upheld that state's statute 
(MONT. REV. CODES ANN. §§11-2702.1-.2 (Supp. 1977)) that 
exempts community homes for developmental disabled per  
sons serving eight or fewer residents from local exclusionary 
zoning requirements. State ex. rel. Thelen v. City of Missoula, 
No. 13192 (Mont. Sup. Ct., Dec. 8, 1975), 543 P.2d 173, 1 Mental 
Disabi l i ty L.  Rep. 27 (1976).  
29 T h e  v a l i d i t y  o f  t h e  N e w  J e r s e y  S t a t u t e  ( N . J .   S T A T .  A N N .  
§30 :4C-26 and §40:5533.2 (West Supp. 1977))  was susta ined in  
Berger v.  Sfafe of New Jersey,  71 N.J. 206, 364 A.2d 993 (1976),  
1 Mental Disabi l i ty L. Rep. 214 (1976).  



Characteristics of Residents 
Fifteen states limit the types of residents who 

may live in community homes, with seven states 
(Arizona, Colorado, Montana, New Mexico, Ohio, 
Vermont, and Virginia) specifically including 
develop mentally disabled persons. In addition, the 
following states define developmental disabilities: 
the Colorado statute defines develop mentally dis-
abled persons as those persons having cerebral 
palsy, multiple sclerosis, mental retardation, au-
tism, or epilepsy; according to the New Mexico 
law, a developmental disability is a disability at-
tributable to mental retardation, cerebral palsy, au-
tism, or neurological dysfunction, that requires 
treatment or habilitation similar to that provided to 
persons with mental retardation. Ohio's legislation 
covers disabilities that originate before the person 
becomes 18 years old and can be expected to con-
tinue indefinitely, consitute a substantial handicap 
to the person's ability to function normally in soci-
ety, or are attributable to mental retardation. 

Persons having other kinds of disabilities are 
covered in four of these seven states' statutes, as 
well as in the nine remaining states. The 
categories in the various states include mentally 
disabled,   mentally  retarded,   mentally  ill,   handi- 

capped, physically handicapped, children and per-
sons in need of supervision and care. (Obviously 
mental retardation is a type of developmental dis-
ability, but the states of Maryland, Minnesota, 
Rhode Island and Tennessee use that term appar-
ently to exclude other types of developmental dis-
abilities.) Unlike other states, Wisconsin does not 
limit the types of residents who may live in com-
munity homes. 

Licensing and Dispersal Requirements 

State licensing or other recognition of commu-
nity homes is mandatory in thirteen of the sixteen 
statutes. The specific licensing authority is indi-
cated in the chart whenever referred to by statute. 
Provisions in seven states prohibit the issuance of 
a license for operating a community home if the 
proposed location would result in an excessive 
concentration of such homes in an area. Also, six 
states specifically require that a certain distance 
be maintained between community homes in order 
to ensure dispersal of such homes within a politi-
cal subdivision. These provisions attempt to en-
sure the effectiveness of the de-institutionalization 
process by avoiding the creation of a so-called 
community home ghetto or district. 



STATE STATUTE CHART 
State Zoning Laws Regulating Community Facilities 

For Developmentally Disabled Persons 

 



 

 



 
1 Residential facilities of 7 or more residents are a permitted use in any zone in which residential buildings of similar size, containing rooms 
provided for compensation, are a permitted use. 
2 Conditional use permits allowed only if no conditions are imposed on such facilities which are more restrictive than those imposed on 
similar dwellings in the same zone. 
3 The statute is somewhat confusing: "Zoning classifications. Although the public group home is exempt from any local zoning rule or 
regulation, public group homes may not be located in any area prohibited by the local zoning law. However, for the purposes of the mental 
retardation law, and zoning, the public group home conclusively shall be deemed a single family residential use, permitted in all residential 
zones __ " §19B(b)(5) 
4 Group homes shall not be subject to a special exception or conditional use permit or procedure different from those required for a single 
family dwelling in the same zone. 
5 Certificate of approval required. 
6 No municipality shall enact an ordinance governing single-family use of land which discriminates between children who are members of 
single families and children who are placed in group homes. 
7 Must be recognized as group home by Department of Institutions and Agencies in accordance with state rules and regulations. 
8 Residents are considered a family, and all requirements pertaining to local zoning are waived. 
9 While the South Carolina statute provides that community homes are to be treated as natural families for county or municipal zoning 
purposes , it also gives the political subdivision the right to object to a proposed location. This objection is made to the State Budget and 
Control Board, and that Board must make a decision on the objection, if appealed by the state agency, within a given time period. If no 
decision is made by the Board within the time period, then the political subdivision's objection controls and the location of the community 
home is prevented. 
10 Group homes of 8 or fewer residents are considered single family residences. 
11 A private, licensed foster home for four or fewer children is permitted, without space or density limits, in all residential areas. 
12 The municipality may annually review the effect of any community facility and may order it to close unless special zoning permission is 
obtained. The order is subject to judicial review. 
13 The municipality may, at its discretion, agree to increase the density limit or decrease the dispersal distance. 



MUNICIPAL HOME RULE 

The Problem 

Although not specifically mentioned in the re-
view of existing legislation, another issue warrants 
consideration — municipal home rule. It is a sys-
tem of powers, including zoning powers, con-
ferred upon municipalities by a state constitutional 
provision30 in approximately forty states.31 Home 
rule greatly insulates municipalities from state 
legislative action of the sort contemplated by this 
Act. For this reason, a crucial technical question 
must be correctly answered if this proposed Act is 
to avoid potential constitutional infirmities; that is: 
what language must be used in the Act to ensure 
that it does not violate a state's constitutional 
home rule provision? 

Because various municipal home rule systems 
differ in content, interpretation and effect, no gen-
eral discussion can adequately treat all of the indi-
vidual provisions. For example, both Ohio32 and 
California33 are constitutional home rule states, 
and both have adopted, as indicated above, state 
legislation that limits local zoning authority with 
regard to community homes. Although the lan-
guage of the constitutional home rule provisions 
of the two states is similar, judicial interpretation 
of  these  two   provisions  varies  significantly.34 

30 See generally R. Anderson, 1 American Law of Zoning 2d, 
§§2.14-18(1977). 
31 "Provisions of some sort for home rule are contained pres  
ently in constitutions of forty states. . . ." 
See Alas. Const, art. X; Ariz. Const, art. XIII, §§2-3; Cal. Const, 
art. XI, §§35-37; Colo. Const, art XX; Conn. Const, art. X; Fla. 
Const, art. XIII 1(g), 2(b); Ga. Const, art. XV; Hawaii Const, art. 
VII, §2; Idaho Const, art. XII, §2; III. Const, art. VII, §6; Iowa 
Const, art. Ill, §40; Kan. Const, art. XII, §5; La. Const, art. V I; 
Me. Const, art. Vlll-A; Md. Const, arts. Xl-A, Xl-E, Xl-F; Mass. 
Const, art. of amend. II; Mich. Const, art. VII, §§2, 22; Minn. 
Const, art. XI, §3; Mo. Const, art. VI, §18(a)-(s), 19-19(a); Mont. 
Const, art. XI, §§5-6; Neb. Const, art. XI, §§2-5; Nev. Const, art. 
VIII, §8; N.H. Const, pt. I, art. XXXIX; N.M. Const, art. X, §6; N.Y. 
Const, art. IX; N.D. Const, art. VI, §130; Ohio Const, art. XVIII; 
Okla. Const, art. XVIII, §3-4; Ore. Const, art. XI, §2; Pa. Const, 
art. IX; §2; R.I. Const, art. of amend. XXVIII; S.C. Const, art. VIII,  
§11; S.D. Const, art. IX, §2; Tenn. Const, art. XI, §9; Tex. Const, 
art. XI, §5; Utah Const, art. XI, §5; Wash. Const, art. XI, §§10-11; 
W. Va. Const, art. VI, §39(a); Wis. Const, art. XI, §3; Wyo. Const, 
art. XIII, §1. 
K. Vanlandingham, "Constitutional Municipal Home Rule Since 
the AMA (NLC) Model," 17 William and Mary L Rev. 1, 4 n.9 
(1975). 
32 Ohio Const, art. XVIII, §3.  
33 Cal. Const, art. XI, §7.  
34 For Ohio, see Vil lage of Struthers v.  Sokol, 108 Ohio St. 263,  
140 N.E.  519 (1923) ;  Youngs town  v .  Evans ,  121 Ohio St .  342,  

Therefore, statutory language to satisfy home rule 
requirements in these two states had to be signifi-
cantly different. In California, the Code35 estab-
lished a state-wide policy that the use of property 
as a community home for handicapped persons is 
to be considered a residential use. This simple 
pronouncement met California home rule re-
quirements. In Ohio, however, the Revised Code36 

licenses individual operators of community homes 
for develop mentally disabled persons in order to 
meet the tests set up by the Ohio Supreme Court's 
interpretation of the home rule provision. The im-
portant point to be made is that because of differ-
ing home rule requirements, that which is effective 
in California would have met early and complete 
failure in Ohio. 

The Solution 
What then is necessary to ensure a correct an-

swer to the problem posed by municipal home 
rule? In each state where efforts are undertaken to 
gain passage of this proposed Act, proponents 
should do the following: 

1. Determine if the state is a municipal home 
rule state (See note 31); 

2. If it is, then obtain professional legal advice 
on what particular legislative language  require 
ments must be met as a result of state judicial in 
terpretation of the municipal home rule provision 
in the state constitution; 

3. Ensure that the necessary language is incor 
porated  in appropriate ways and at appropriate 
places into the proposed act; 

4. Prepare answers and testimony for use in the 
legislative process that will provide a clear dem- 

168 N.E. 844 (1929); and Village of West Jefferson v. Robinson, 
1 Ohio St. 2d 113, 205 N.E.2d 382 (1965). For California, see In 
Re Porterfield, 28 Cal.2d 91, 168 P.2d 706 (1946); Johnston v. 
Board of Sup'rs of Martin County, 31 Cal. 2d 66, 187 P.2d 686 
(1947); Oakland Raiders v. City of Berkeley, 65 Cal. App. A.3d 
623, 137 Cal. Rptr. 648 (1976). See also City of Los Angeles v. 
California Department of Health, supra note 26. 
35 CAL.  WELF.  AND INST.  CODE §§5115 -5116 (Deer ing Supp.  
1978).  
36 OHIO REV. CODE ANN., §5123.18 (Page Supp. 1977).  



onstration of (a) an understanding of the home 
rule problem and (b) an appropriate approach to 
solving that problem. 

In general,  the home  rule problem  is one of 

form, not substance. Once the proper means of 
limiting local zoning power has been determined 
in a given state, the technical problem of home 
rule can be readily solved. 

SUMMARY OF THE PROPOSED ACT 

The overall goal of this Act is to improve the 
quality of life of all develop mentally disabled per-
sons by guaranteeing them the benefits of living in 
normal residential communities. The principal 
means to achieve this goal is a state-imposed 
statutory limitation upon the zoning power of a 
state's political subdivisions. This limitation pre-
vents local communities from using their zoning 
power to exclude community homes for develop 
mentally disabled persons37 and is achieved by 
establishing the community home as a "permitted 
use" for zoning purposes in all residential districts 
throughout this state (See section 4 of the Act). 

While the narrowly drawn limitation on local 
zoning power is the principal implementation de-
vice, this Act also utilizes four other important 
means to achieve its ends: 

1. It ensures appropriate care and habilitation, 
as well as decent, safe and adequate housing for 
develop mentally disabled persons through the es 
tablishment of a state licensing program for com 
munity homes in the state administrative depart 
ment serving the develop mentally disabled popu 
lation. State administrative supervision based on 
licensing  regulations can provide the necessary 
tools and sanctions in one agency with state level 
authority to ensure that community  homes are 
well-run and residents well-treated. State licensing 
also insulates the regulatory process for commu 
nity homes from strong local political pressures 
(See subsection 5(a) (i)-(iii)); 

2. The Act ensures that the present problem of 
over-concentration of community homes in certain 

types of areas will be avoided by giving the appro-
priate state agency responsibility for prevention. 
State-imposed dispersal requirements, achieved 
through state administration of the licensing sys-
tem, can achieve direct, uniform, and coordinated 
supervision of community home locations. Various 
specific techniques are available to implement 
density control and avoid impaction and are ap-
propriate for administrative regulations. It is im-
portant that these controls be exercised uniformly 
at the state level rather than at the local level to 
prevent attempts at indirect exclusion of large 
numbers of community homes by political subdivi-
sions (See subsection 5(a) (i)); 

3. Appropriate safeguards and procedural rights 
are provided to political subdivisions to permit ap 
propriate local regulation and to reduce or avoid 
local resistance or hostility to community homes 
(See subsections 5(a) (iii)-(iv), 5(b), 5(c)); 

4. The Act is also designed to prohibit exclusion 
of community homes by private agreement. This 
measure   is  included   because  evidence   is  ac 
cumulating   in  states  that   have  already  passed 
legislation   similar to  this  Act  that  community 
homes now face a new obstacle: private restrictive 
covenants specifically prohibiting such  homes38 

(See section 6). 
In summary, the Act is a narrowly drawn effort to 

balance the need to facilitate location of commu-
nity homes with legitimate local neighborhood 
concerns about health, fire and safety regulations, 
and the desire of local communities to be heard 
regarding the development of such homes in their 
neighborhoods.39 

 37 This limitation on local zoning powers is likely to be a con-
troversial issue in most states. Yet, it is negligible compared to 
the overriding importance of implementing state policies and 
programs to guarantee the right to humane care and habilita -
tion and the right to live in a community setting for develop 
mentally disabled persons. In addition, the proposed limitation 
is minimal in comparison to the vast range of zoning powers 
enjoyed by cities, townships, villages, and boroughs of the 
various states throughout the country. Moreover, given the 
unique nature and significance of these rights it is also impor-
tant to note that such state action regarding zoning should in 
no way be viewed as the precursor of any broad inroads into 
the area of local land use regulation. 

Thus, the title of this Act accurately describes its thrust: first 
and foremost, it is state legislation designed to advance impor-
tant rights of develop mentally disabled persons and only sec-
ondarily is it a bill which imposes a limitation of local zoning 
power. This emphasis is important to remember when efforts 
are undertaken to achieve political support for the legislation. 

38 See Berger v.  State of New Jersey 71 N.J. 206, 364  A.2d 993  
(1976)  and  A d a m s  v .  The  To ledo  C i t y  P lan  Commiss ion ,  No.  
77-1198 (Lucas  Co. ,  Oh io  Ct .  o f  Common P leas  Dec.  7 ,  1977)  
ho ld ing  tha t  use  o f  res ident ia l  dwe l l ings  as  communi ty  homes  
fo r  men ta l l y  d i sab led  ch i l d ren  was  no t  i n  con f l i c t  w i th  p r i va te  
covenants .  See a lso  J .   Mora les ,   M issou la ,   MT.   le t te r  to   M.  
Kindred, Sept. 28, 1977.  

For  a  case  wh ich  he ld  tha t  a  fos te r  home fo r  men ta l l y  re -
ta rded ch i ld ren was in  v io la t ion  o f  a  pr iva te  res t r ic t i ve  coven -
an t ,  see  Bel larmine Hi l ls  Associat ion v.  The  R esidential Systems 
Co., No. 77-156161 C2 (Oakland Co., Mich. Aug. 25, 1977).  
39 Sec t ions  5  and  6  o f  the  Ac t  a re  ca re fu l l y  and  purpose fu l l y  
pat terned af ter  Sect ions 4 and 5 of  the Mental  Heal th Law Pro  
jec t ' s  zon ing  leg is la t i on  d ra f t  f o r  homes  se rv ing  the  menta l l y  
h a n d i c a p p e d .  T h e  M H L P  m a t e r i a l s  a r e  t h o u g h t f u l l y  d e s i g n e d  
a n d  w e l l-d ra f t ed .   Wh i l e  t he   cove rage  and   app roach   o f  t he  
MHLP leg is la t ion  i s  somewhat  d i f fe ren t ,  i t s  genera l  pu rposes  
a re  v i r t ua l l y  i den t i ca l  t o  t hose  o f  t h i s  Ac t .  Thus ,  i t  i s  r ecom - 
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The text of the Act appears in bold type. Com-
ments on statutory provisions appear in standard 
type. Alternatives to the text appear in italics. The 
comments explain the Act. They are intended to 

assist the user in interpreting the Act and in draft-
ing an act for a particular state from this model 
act. The alternatives suggest other approaches 
which might be considered. 

 

mended that persons interested in zoning law reform with re-
gard to community homes review both sets of materials care-
fully. 

The differences between this Act and the MHLP draft legisla-
tion are: 

(1) This Act includes a title clause; the MHLP draft does not. 
(2) This Act is designed to serve the "develop mentally dis 

abled  person"; the MHLP draft serves the "mentally handi 
capped person." 

(3) This Act defines "developmental disability"; the MHLP 
draft does not define either this term or "mental handicap." 

(4) In order to assign appropriate responsibilities to state of 
ficers, this Act defines "director" [of developmental disabili 
ties]; the MHLP draft does not define any analogous term or 
official. 

(5) This Act defines "permitted use" in order to make the 
zoning treatment for "family homes" as explicit and clear as  
possible. 

(6) This  Act  defines  "political  subdivision"  to  provide  a 
means of dealing with municipal home rule problems. 

(7) This Act establishes a state licensing system for commu 
nity homes. As indicated above, licensing is of fundamental 
importance to the protection of community home residents, to 
the effectiveness of density  control  provisions,  and  to the 
avoidance of local political pressures. 

(8) This Act establishes a procedure for notifying the govern 
ing body of the political subdivision in which a family home is 
to be located. 

11 



MODEL STATUTE* 

AN ACT TO ESTABLISH THE RIGHT TO LOCATE COMMUNITY HOMES FOR DEVELOPMENTALLY 
DISABLED PERSONS IN THE RESIDENTIAL NEIGHBORHOODS OF THIS STATE- 

Section 1. Title  

This act shall be known as the "Location Act 
for Community Homes for Developmentally Dis-
abled Persons." 

COMMENT. None necessary. 
Section 2. Statement of Purpose 

The general assembly declares that it is the 
goal of this act to improve the quality of life of all 
develop mentally disabled persons and to inte-
grate develop mentally disabled persons into the 
mainstream of society by ensuring them the 
availability of community residential opportuni-
ties in the residential areas of this state. In order 
to implement this goal, this act should be lib-
erally construed toward that end. 

COMMENT. The goal of this Act is to assist in 
improving the quality of life of develop mentally 
disabled persons within this state by fully integrat-
ing them into the community in which they live. 
The intent of the Act is to achieve this goal by re-
moving local obstacles that prevent the establish-
ment of community homes serving develop 
mentally disabled persons in residential neigh-
borhoods. 
Section 3. Definitions 

As used in this act: 
(1) "Developmental Disability" means a dis-

ability of a person which: 
(a)(i) is attributable to mental retardation, 

cerebral palsy, epilepsy, or autism; 
(ii) is attributable to any other condition 

found to be closely related to mental retardation 
because such condition results in similar im-
pairment of general intellectual functioning or 
adaptive behavior to that of mentally retarded 
persons or requires treatment and services simi-
lar to those required for such persons; or 

(iii) is attributable to dyslexia resulting from 
a disability described in clause (i) or (ii) of this 
paragraph; and 

(b) has continued or can be expected to con-
tinue indefinitely. 

COMMENT. This Act adopts the definition of 
"developmental  disability"  contained  within the 

Developmental Disabilities Assistance and Bill of 
Rights Act, Pub. L. 94-103, 42 U.S.C. §§6001-6081 
(Supp. V 1975), except that the requirements that 
the disability originate before the person reaches 
eighteen and that the disability constitute a sub-
stantial handicap have been deleted. The reason 
for the first of these two deletions is that the class 
of persons fitting within the category of develop 
mentally disabled has been expanded since 
adults who become disabled and otherwise fit the 
definition of develop mentally disabled may also 
need community-based residential services. Adults 
can develop epilepsy, mental retardation or cere-
bral palsy from a number of sources, including 
trauma and disease. The reason for the second de-
letion is that the purpose of the federal definition 
is to target certain populations for intensive fed-
eral support, whereas the purpose of this Act's 
definition is to enable all develop mentally disabled 
persons who need community-based residential 
services to be able to obtain them regardless of 
whether they have a substantial handicap. 

The definition adopts a categorical approach 
rather than a functional one. Thus, the disability 
must be caused by one or more of the conditions 
described in paragraph (a). In addition, the condi-
tion contained in paragraph (b) must also be met 
for the disability to qualify as a developmental dis-
ability. 

ALTERNATIVE. Some states may wish to expand 
the coverage of this Act to include homes which 
serve other disabled persons since exclusionary 
measures against any type of community home 
should not be sanctioned. On the contrary, expan-
sion of this legislation to encompass the licensing 
and operation of community homes for all groups 
receiving some form of treatment, care, habilita-
tion, or supervision is desirable. Yet, expansion of 
the statute may bring increased resistance to the 
Act's passage. Where this is the case, the passage 
of the Act as currently drafted is strongly recom-
mended. The Act will significantly enhance exist- 

* Robert J. Hopperton, Associate Professor of Law at the Uni-
versity of Toledo College of Law, had primary responsibility for 
drafting the model statute. 
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ing developmental disability programs and elimi-
nate the serious and justifiably attacked problem 
of over-concentration of community homes in cer-
tain areas. Finally, it will provide valuable experi-
ence which will be beneficial to drafters and sup-
porters of a broader statute. 

(2) "Developmentally Disabled Person" means 
a person with a developmental disability. 

COMMENT. None necessary. 
(3) "Director"  means the  director of devel 

opmental disabilities (or appropriate state offi 
cial). 

COMMENT. As can be seen from the chart, var-
ious state departments and officials are given re-
sponsibility for licensing community homes in the 
states that have already passed legislation similar 
to this Act — in Colorado, the Department of 
Health; in Michigan, the Director of Social Ser-
vices; in Minnesota, the Commissioner of Public 
Welfare; in Montana, the Department of Health 
and Environmental Science and the Department of 
Social and Rehabilitation Services; and in Ohio, 
the Chief of the Division of Mental Retardation and 
Developmental Disabilities. Because the most 
appropriate official to have licensing authority can 
vary from state to state, this determination is best 
made after a review of the administrative structure 
in each state. 

(4) "Family Home" means a community-based 
residential home licensed by the director that 
provides room and board, personal care, habilita- 
tion services, and supervision in a family envi 
ronment for  not  more than  [six  (6)]  develop- 
mentally disabled persons. 

COMMENT. The term "family home" is de-
signed to include only smaller community-based 
residences as opposed to institutions such as 
hospitals and schools. By definition these homes 
are licensed by the state to ensure responsible 
supervision, density controls, and other require-
ments designed to protect both residents and 
neighbors. (See subsection 5(1) of the Act.) By in-
cluding only smaller homes, the Act encourages 
community-based residences that are most nearly 
like normal family arrangements. Moreover, the 
limitation to six residents makes optimum living 
arrangements such as single bedrooms for some 
or all residents more possible. In addition, since 
the "family home" is treated as a "permitted use" 
in all residential zones, this limitation encourages 
maximum compatibility with residential densities. 

ALTERNATIVE. Some states may wish to con-
sider raising the maximum size of the family home, 
for example, to not more than eight residents. The 
decision as to the upper limit of residents for the 
smaller community homes is best left to a de-
termination based on financial (e.g., appropriate 
size to ensure economic feasibility of the home) 

programmatic and political considerations in each 
state. 

(5) "Permitted  Use"   me ans  a   use  by  right 
which is authorized in all residential zoning dis 
tricts. 

COMMENT. "Permitted use" is defined so as to 
make completely clear the intent of the Act, i.e., to 
eliminate the exclusion and restriction of family 
homes. Thus a political subdivision could no 
longer restrict a family home by treating it as a 
"conditionally permitted use." (See supra notes 15 
and 26 and COMMENT to section 4 infra.) 

(6) "Political Subdivision" means a municipal 
corporation, township, or county. 

COMMENT. In order to implement the limitation 
on local zoning power that is the primary means of 
this Act, it is necessary to define the subordinate 
political units of a state. Since some variations in 
terminology occur from state to state, it is recom-
mended that the official names of political sub-
divisions be identified, i.e., municipal corpora-
tions, townships, boroughs, villages, etc., and then 
used appropriately. 
Section 4. Permitted Use for Family Homes 

A family home is a residential use of property 
for the purposes of zoning and shall be treated 
as a permitted use in all residential zones or dis-
tricts, including all single-family residential zones 
or districts, of all political subdivisions. No politi-
cal subdivision may require that a family home, 
its owner, or operator obtain a conditional use 
permit, special use permit, special exception, or 
variance.40 

COMMENT. Generally, under the zoning ordi-
nances of political subdivisions, real estate devel-
opment by private parties proceeds as a matter of 
right. There are exceptions, however, to this gen-
eral framework; when a given use is treated as a 
conditional use, special use, or special exception, 
the owner is not entitled to proceed until permis-
sion is received from the local zoning authority. 
Frequently, it is difficult to determine what stan-
dards guide local discretion in such matters. For 
this reason, this Act establishes the family home 
as a "permitted use" in all residential districts of 
the state. (See note 15 supra.) This entitles an 
owner/operator to develop such a home as a mat-
ter of right, not subject to local discretion,41 and 
thus this provision is the key section of the act. 
Section  5. Licensing  Regulations and  Density 
Control for Family Homes 

(1) For the purposes of safeguarding the 
health and safety of develop mentally disabled 
persons and avoiding over-concentration of fam- 

40 See supra note 15.  
41 N. Williams, supra note 3, at 330. 

14 



ily homes, either along or in conjunction with 
similar community-based residences, the di-
rector or the director's designee shall inspect 
and license the operation of family homes and 
may renew and revoke such licenses. A license 
is valid for one year from the date it is issued or 
renewed although the director may inspect such 
homes more frequently, if needed. The director 
shall not issue or renew and may revoke the 
license of a family home not operating in com-
pliance with this section and regulations adopted 
hereunder. Within one hundred eighty (180) days 
of the enactment of this act, the director shall 
promulgate regulations which shall encompass 
the following matters: 

COMMENT. This section establishes a state 
licensing system for family homes which will help 
assure that develop mentally disabled persons liv-
ing in the community will have not only decent, 
safe, and adequate housing, but also sufficient 
care and habilitation. In addition, state licensing 
will help prevent existing neighborhoods from los-
ing their essential residential characteristics be-
cause of over-concentration of family homes and 
similar facilities. The responsibility for promulgat-
ing regulations to ensure compliance with this 
section lies with the Director. 

(a) Limits on the  number of new family 
homes to be permitted on blocks, block faces, 
and other appropriate geographic areas taking 
into account the existing residential population 
density and the number, occupancy, and location 
of similar community residential facilities serving 
persons in drug, alcohol, juvenile, child, parole, 
and other programs of treatment, care, supervi 
sion, or rehabilitation in a community setting; 

COMMENT. This paragraph requires that licens-
ing and operation of family homes be conditioned 
on considerations of statistical and compositional 
factors in the existing community. Establishing 
guidelines for determining when the density of 
family homes in the community is reaching a 
critical or excessive level will be an essential, but 
difficult task. See D. Lauber and F. Bangs, Zoning 
for Family and Group Care Facilities (American 
Society of Planning Officials, Planning Advisory 
Service Report No. 300, March, 1974) which 
suggests reasonable limits on minimum floor area, 
minimum lot area, and number of facilities per 
block, block face, and neighborhood. See also R. 
Hopperton, Zoning for Community Homes: a 
Handbook for Local Legislative Change (Ohio 
State University Law Reform Project, 1975). These 
sources are recommended as a starting point for 
the Director. 

(b) Assurance that adequate arrangements 
are made for the residents of family homes to re 
ceive such care and habilitation as is necessary 
and appropriate to their needs and to further 
their progress towards independent living; 

COMMENT. A major criticism of many of the de-
institutionalization programs has been the lack of 
services for persons discharged from institutions. 
This provision, together with paragraph (c) below, 
will afford develop mentally disabled persons 
protection by requiring the Director to adopt 
regulations which will assure that develop mentally 
disabled residents receive services that they need 
in the family home and in their advancement to-
wards independent living. 

These subsections should be worded consis -
tently with any existing legislation which places 
licensing authority in a state department. 

(c) Protection of the health and safety of the 
residents of family homes, provided that com 
pliance with these regulations shall not relieve 
the owner or operator of any family home of the 
obligation to comply with the requirements or 
standards of a political subdivision pertaining to 
building, housing, health, fire, safety, and motor 
vehicle parking space that generally apply to 
single family residences in the zoning district; 
and provided further that no requirements for 
business licenses, gross receipt taxes, environ 
mental impact studies or clearances may be im 
posed on such homes if such fees, taxes, or 
clearances are not imposed on all structures in 
the zoning district housing a like number of per 
sons; 

COMMENT. Paragraph (c) permits political 
subdivisions to impose ordinary, general require-
ments regarding building, housing, health, fire, 
and safety code provisions and off-street parking 
requirements on family homes so long as they do 
not exceed standards applied to single family 
homes in the same area. Similarly, the second 
provision prohibits local fees, taxes, and environ-
mental impact clearance procedures on family 
homes from exceeding those imposed on residen-
tial structures of similar capacity in the same area. 
Political subdivisions could not, for example, de-
mand payment of business taxes. They could, 
however, where not otherwise forbidden, demand 
payment of local property taxes at the same rate 
applied to single-family dwellings in the neigh-
borhood.42 

Conceivably, some political subdivisions may at-
tempt to subvert the intent of this paragraph 
through discriminatory local non-zoning regula-
tions. If such attempts succeed, it may be neces-
sary to propose statutory limitations on those reg-
ulations. 

(d) Procedures by which any resident of a 
residential zoning district or the governing body 
of a political subdivision in which a family home  
is, or is to be, located may petition the director to 
deny an application for a license to operate a 

42 See MHLP, supra note 39. 
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family home on the grounds that the operation of 
such a home would be in violation of the limits 
established under paragraph (1)(a) of this sec-
tion; 

COMMENT. The paragraph, together with sub-
section 2 below, assures that political subdivisions 
and local residents have the means to inform the 
Director of violations of the density controls in the 
state licensing regulations that might occur if an 
additional family home were to be established in a 
particular neighborhood. Local involvement will 
facilitate the identification and avoidance of po-
tential problems. The only objections, however, 
which can be raised are those which would violate 
the Director's regulations regarding the number of 
other, similar facilities, their occupancy and the 
population of the area. To further ensure the qual-
ity of family homes and adherence to regulatory 
standards, subsection (1) mandates annual inspec-
tions and permits the Director to make additional 
ones. 

(2) All applicants for a license to operate a 
family home shall apply to the director for the  
license and shall file a copy of the application 
with the governing body of the political subdivi 
sion having jurisdiction over the zoning of the 
land on which the family home is to be located. 
All applications must include population and oc 
cupancy statistics reflecting compliance with the 
limits established pursuant to paragraph (1)(a) of 
this section. 

COMMENT. This section establishes a step-by-
step application procedure and provides for notifi-
cation to the political subdivision that a family 
home may be located within its jurisdiction. Notifi-
cation allows the political subdivision to make 
comment under the procedures adopted by the Di-
rector under paragraph (1)(a). 

(3) The Director may not issue a license for a 
family home until the applicant has submitted 
proof of filing with the governing body of the 
political subdivision having jurisdiction over the 
zoning of the land on which such a home is to be 
located, a copy of the application at least thirty 
(30) days prior to the granting of such a license, 
and any amendment of the application increas 
ing the number of residents to be served at least 
fifteen (15) days prior to the granting of a license. 

COMMENT. This section prevents licensure of a 
family home until timely and sufficient notice has 
been provided to the political subdivision. 

(4) In order to facilitate the implementation of 
paragraph (1)(a), the director shall maintain a list 
of the location, capacity, and current occupancy 
of all family homes. The director shall ensure 
that this list shall not contain the names or other 
identifiable information about any residents of 

such home and that copies of this list shall be 
available to any resident of this state and any 
state agency or political subdivision upon re-
quest. 

COMMENT. This section also facilitates the im-
plementation of the provisions that prevent 
overconcentration of family homes within the 
neighborhoods of a state. The required list is lim-
ited to the population and other statistical infor-
mation required in paragraph (1)(a), information 
relevant to the concerns of governmental entities 
and private citizens in preventing over concentra-
tion of homes. 

Section 6. Exclusion by Private Agreement Void 

Any restriction, reservation, condition, excep-
tion, or covenant in any subdivision plan, deed, 
or other instrument of or pertaining to the trans-
fer, sale, lease, or use of property which would 
permit residential use of property but prohibit the 
use of such property as a family home for devel-
opmentally disabled persons shall, to the extent 
of such prohibition, be void as against the public 
policy of this state and shall be given no legal or 
equitable force or effect.43 

COMMENT. This section is designed to void 
private agreements whenever they are used to 
deny develop mentally disabled persons the bene-
fits of living in normal residential units.44 Because 
this section is designed to void already existing, as 
well as future, private agreements that exclude 
family homes, some opponents may raise ques-
tions of due process, retroactivity, or impairment 
of obligation of contract. Such objections are not 
well-founded. One state, Wisconsin, has already 
passed legislation similar to section 6 dealing with 
community homes.45 Other states, e.g., New York 
and Texas, have enacted statutory provisions simi-
lar to section 6 voiding private agreements that 
prohibit the sale, lease, or use of real property on 
the basis of race, religion, or national origin.46 

While there is no case law as yet interpreting the 
Wisconsin, New York, or Texas statutes, case law 
in other states indicates that provisions voiding al-
ready existing contracts for the sale of stock47 and 
for the rental of property48 have been found 
valid.49 

43 Id. at §5 and Comment to §5. 
44 See supra note 38. 
45 1977 Wis. Laws, Ch. 205, §2 [to be codified in WIS. STAT. 
§46.03 (22)(d)l. 
46 See N.Y. General Obligations Law §5-331  (McKinney 1978) 
and TEX. REV. CIV. STAT. ANN. art. 1293a (Vernon Supp. 1978). 
47 Massillon Savings and Loan Co. v. Imperial Finance Co., 114 
Ohio St. 523, 151 N.E. 645 (1926).  
48 Industrial Development & Land Co. v. Goldschmidt, 56 Cal. 
App. 507, 206 P.134 (1922).  
49 See also Home Building & Loan Ass'n. v. Blaisdell 290 U.S. 
398(1934). 
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Care should be taken to conform the language 
of this section to existing subdivision control stat-
utes. 
Section 7. Severability of Sections 

If any section, subsection, paragraph, sen-
tence, or any other part of this act is adjudged 
unconstitutional or invalid, such judgment shall 

not affect, impair or invalidate the remainder of 
this act, but shall be confined to the section, 
subsection, paragraph, sentence, or any other 
part of this act directly involved in the con-
troversy in which said judgment has been ren-
dered. COMMENT. None necessary. 
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A b o u t . . .  

THE ABA COMMISSION ON THE MENTALLY 
DISABLED 

The ABA Commission on the Mentally Disabled 
is a 17 member interdisciplinary body established 
in 1973 to initiate, on behalf of the Association, a 
public service program to foster improvements in 
the nation's mental disability system. The Com-
mission operates five action projects, all sup-
ported by private foundation or government funds: 
the Mental Disability Legal Resource Center 
(publishes the Mental Disability Law Reporter and 
provides technical support to those involved in 
mental disability law change), the Developmental 
Disabilities State Legislative Project (produces 
model laws, including this document), the Bar 
Activation/Bar Funding Program (encourages 
state and local bar associations to work for mental 
disability system reform and awards modest proj- 

ect grants for legal services projects in the field), 
and the Pennsylvania Mental Health Advocacy 
Project (provides institutional legal services in 
three Pennsylvania state hospitals and is planning 
for a statewide system of such services). 

Commission activities have also included sub-
mission of amicus briefs in leading Supreme Court 
cases on mental disability commitments, drafting 
of ABA policy positions on restrictive zoning laws 
regarding community group homes and on im-
plementation of nondiscrimination rights of the 
mentally disabled, submission of testimony at 
congressional hearings on rights of the mentally 
disabled, and generally attempting to involve the 
nation's lawyers in this critical field. 

The Commission's current members are: 

John H. Lashly (Chairman) 
Attorney 
St. Louis, Missouri 

Joseph Schneider (Vice Chairman) 
Judge, Circuit Court of Cook County 
Chicago, Illinois  

Mildred Mitchell-Bateman 
Chairman, Department of Psychiatry 
Marshall University Huntington, 
West Virginia 

Bertram S. Brown, M.D. 
Assistant Surgeon General 
U.S. Public Health Service 
Rockville, Maryland 

Thomas Bryant, M.D. 
Drug Abuse Council 
Washington, D.C. 

James D. Clements  
Director 
Georgia Retardation Center 
Atlanta, Georgia 

Gregory Ft. Dallaire 
Director, Evergreen Legal Services 
Seattle, Washington 

Hayden H. Donahue  
Director of Mental Health 
State of Oklahoma 
Norman, Oklahoma 

Gunnar Dybwad 
Gingold Professor of Human 

Development Brandeis 
University Waltham, 
Massachusetts 

Charles R. Halpern 
Visiting Professor of Law Stanford 
University Law School Palo Alto, 
California 

Jonas Robitscher 
Henry R. Luce Professor of Law and the 

Behavioral Sciences Emory 
University Law School Atlanta, 
Georgia 

Bruce D. Sales 
Director, Law -Psychology Program 
University of Nebraska Lincoln, 
Nebraska 

Saleem A. Shah 
Chief, Center for Studies of Crime and 

Delinquency 
National Institute of Mental Health 
Rockville, Maryland 

McNeill Smith 
Attorney and State Senator 
Greensboro, North Carolina 

Harold Visotsky 
Chairman, Department of Psychiatry 
Northwestern University Medical School 
Chicago, Illinois 

William L. Webb, M.D. 
Memphis Mental Health Institute 
Memphis, Tennessee 

Helen Wright 
Past President 
National Association for Mental Health 
Washington, D.C. 

Adrian M. Foley, Jr. 
(Board of Governors Liaison) 
Attorney 
Newark, New Jersey  

Additional information on the Commission and its 
projects may be obtained by inquiry sent to: 

ABA Commission on the Mentally Disabled 
1800 M Street, N.W. 

Washington, D.C. 20036 
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To Readers Wishing to Submit Comments:  

This publication is one of a series of legislative reviews and model 
statutes in the field of developmental disabilities. The reviews and 
statutes for each subject area will be released serially as they are 
produced. It is hoped that they will be a valuable research and draft-
ing tool and will initiate thoughtful consideration of the issues in 
each subject area. 

We welcome you to respond to these work projects with your 
comments and suggestions. Please identify as specifically as you 
can the section(s) and subsection(s) of the review or statute upon 
which you are commenting. Submitted comments will appear in 
supplements which will be published for each topic. Because of lim-
ited space, the project reserves the right to edit the comments. Full 
consideration will be given to the need for an equitable and repre-
sentative presentation of comments. Prompt submission is re-
quested. It is suggested that submissions not exceed 1,000 words 
per subject area. 

The reviews and statutes in the series will be combined and up-
dated in a final supplement which will include comments. They will 
then be released as a compendium at the end of the project. 

Submit your comments, questions or suggestions to the Devel-
opment Disabilities State Legislative Project, American Bar Associa-
tion, 1800 M Street, N.W., Washington, D.C. 20036. 
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